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Comment on Recent Cases 



Bankruptcy — Tide of Trustee — Claim of Defrauded Vendor. — A 
creditor filed a petition to reclaim certain goods sold by it to the bank- 
rupt on the ground that the contract of sale was induced by the bank- 
rupt's fraud. Held that even in the case of such fraud, the title of the 
trustee, under § 47a, of the Bankruptcy Act, as amended in 1910, is su- 
perior to that of the defrauded vendor.^ 

In the case of unrecorded mortgages and contracts of conditional 
sale, good between the parties, but not against creditors with specific 
liens, the Supreme Court, despite earlier suggestions to the contrary,* 
had finally held that the trustee, who holds the property in the same 
plight as the bankrupt, took subject to these claims.^ In this condition 
of the law, the amendment of 1910 was passed, providing that " such 
trustees as to all property in the custody or coming into the custody of 
the bankruptcy court, shall be deemed vested with all the rights, reme- 
dies and powers of a creditor holding a lien thereon by legal or equi- 
table proceedings . ..." A few of the cases have adopted a nar- 
row view of this amendment, restricting the trustee's right to cases 
where a creditor had already fastened a specific lien upon the property.* 
The better considered cases, however, have treated the amendment as a 
substantial change of the law as announced in the Cassell case, return- 
ing to the doctrine of the Act of 1867,^ that bankruptcy operates as a 
caveat and in effect an attachment and an injunction, and vests the 
trustee with the same superiority over non-recorded and secret claims 
that an attaching or execution creditor would have under the state law.* 
The principal case is in line with the latter doctrine, applying it to the 
claim of a defrauded vendor. However, it is not very clearly shown 
that under the state law, the claim of such a vendor is subject to the 
claims of attaching or execution creditors. The law is generally to the 
contrary,' and the learned judge contents himself with citing State de- 
cisions to the effect that a bona fide purchaser takes free from the 
claims of such vendor. Of this there can be no doubt; but there is not 
evident in the amendment any intention to put the trustee in the place 
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174 CALIFORNIA LAW REVIEW 

of such a purchaser; but only in as good a position as a creditor with a 
specific lien. On this ground the defrauded vendor was allowed to re- 
cover property from the trustee, in the more carefully considered 
case of Re J. S. Appel Co.,^ which is the only other instance where 
the precise point has been presented. M. E. H. 



Common Carrier — Forwarding Company. — When we recall that 
one of the connotations of the term "common carrier" is insurer, it 
becomes of vital importance to the various agencies attendant on 
transportation whether they shall be classed as common carriers or as 
ordinary bailees liable only for negligence. Is the mere contract to 
receive at one point and deliver to another sufficient, or must there 
be some relation to the act of carriage. Shall we class as a common 
carrier a freight forwarding company, whose business it is to collect 
less than carload lots from various shippers, pay the freight in its 
own name, and ship the combined carload to the common delivery 
point, making its profit from the "bulge" between the railroad's car- 
load and less than carload rates? The Washington Supreme Court 
has answered this question in the affirmative, and thus held such an 
agency liable for the destruction by accidental fire of goods awaiting 
forwarding from its warehouse."^ 

The real service being performed by defendant at the time of the fire 
was that of warehouseman; so to hold it liable as a common carrier 
now, plaintiff must show that the storage was merely preparatory to 
a further carriage under defendant's liability, and that it would also 
have been liable if the goods had been destroyed en route.^ Thus it 
is immaterial that defendant has hauled goods to the warehouse, since 
the question is whether the present storage was preparatory to a 
further carriage by him or by another. 

Forwarding agents were common in the early history of transpor- 
tation in this country. The necessity for such an intermediary between 
the shipper and the carrier arose from the fragmentary nature of the 
means of transportation, so that it required the services of an expert 
to select the most available route, railroad, tow-boat or lake steamer. 
The liability of such agencies was held to be only that of warehouse- 
men, that is only for negligence while the goods were in their posses- 
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